UNITED STATES DEPARTMENT OF AGRICULTURE 


AGRICULTURE 
DECISIONS 


DECISIONS OF THE SECRETARY OF AGRICULTURE 


UNDER THE 
REGULATORY LAWS ADMINISTERED IN THE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(Including Court Decisions) 


VOL. 35 NO. 4 
(NOS. 17,052—17,081) 


Pages 365-429 


April 1976 











AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity Exchange 
Act (7 U.S.C. Chapter 1), the Grain Standards Act (7 U.S.C. 71 et seq.), 
the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), 
and the United States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.’’ They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 17,053) 
In re J. W. LANDRUM. HPA Docket No. 38. Decided April 7, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in the cruel and inhumane treatment of a horse by soring. Respondent 
is assessed a civil penalty therefor in the amount of $400.00. 


Gregory Cooper, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This is an administrative action for the collection of a civil penalty 
under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), herein- 
after referred to as the Act, and the regulations promulgated thereunder 
(9 CFR 11.1 et seq.), hereinafter referred to as the regulations, instituted 
by a Complaint filed on July 9, 1975, by the Acting Administrator of the 
Animal and Plant Health Inspection Service. Respondent has filed an 
answer in which he admits the jurisdictional allegations of the Com- 
plaint, and, for the purposes of this proceeding and for such purposes 
only, consents to the issuance of an order containing findings of fact, 
conclusions, and order, assessing a civil penalty of $400, based upon the 
allegations set forth in the Complaint. The complainant has recom- 
mended that such order be issued. 
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HORSE PROTECTION ACT 
Cite as 35 A.D. 365 


FINDINGS OF FACT 


1. (a) J. W. Landrum, hereinafter referred to as the respondent, is an 
individual residing in Griffin, Georgia 30223. 


(b) Respondent, at all times material herein, was the rider, trainer, 
and owner of the horse “Midnight Glo”. 


(c) The Trainers Association Walking Horse Show, Nashville, Ten- 
nessee, was a horse show to which horses had been moved in commerce. 


2. Respondent, on or about March 31, 1973, entered for the purpose 
of showing and exhibiting and showed and exhibited as Entry No. 226, 
in Class No. 19, at the Trainers Association Walking Horse Show, Nash- 
ville, Tennessee, the horse, “Midnight Glo”, which was “sored”, as 
defined in the Act and the regulations, by the use on the horse of a cruel 
or inhumane method or device, which would reasonably be expected to 
result in physical pain to the horse when walking, trotting, or otherwise 
moving, or to cause extreme physical distress to the horse, or to cause in- 
flammation, and which did, in fact, cause the pastern areas of both front 
legs to be very sensitive to normal palpation, cause said horse to be re- 
luctant to move, and cause said horse to move in an exaggerated manner. 


CONCLUSIONS 


By reason of the findings of fact contained in paragraphs 1 and 2 
herein, respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order shall be issued. 


ORDER 


Respondent, J. W. Landrum, is assessed a civil penalty of $400 which 
shall be payable by certified check or money order to the Treasurer of 
the United States and forwarded to Gregory Cooper, Office of the 
General Counsel, United States Department of Agriculture, Room 2414, 
South Building, Washington, D.C. 20250, within thirty days from the 
date that this order becomes effective. 


DUDE CROWDER 367 
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This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the date upon which service of the 
order is made upon respondent. 


(No. 17,054) 
In re DUDE CROWDER. HPA Docket No. 49. Decided April 9, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and regulations in the cruel and inhumane treatment of a horse by soring. Respondent 
is assessed a civil penalty therefor in the amount of $500.00. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


This is an administrative proceeding for the collection of a civil penal- 
ty under the Horse Protection Act of 1970 (15 U.S.C. 1821 et seq.), in- 
stituted by a Complaint filed by the Administrator of the Animal and 
Plant Health Inspection Service, United States Department of Agricul- 
ture, charging that respondent has violated the Act and the regulations 
issued thereunder (9 CFR 11.1 et seq.). 


Respondent has filed an amended answer in which he admits the jur- 
isdictional allegations of the Complaint, neither admits nor denies the 
remaining allegations, waives oral hearing and further procedure under 
the Rules of Practice (9 CFR 12.1 et seq.) and consents to the issuance of 
a specified order, containing findings of fact and conclusions and assess- 
ing a civil penalty of $500, based upon the allegations in the Complaint, 
the order to become effective on the day upon which service of the order 
is made upon respondent. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 
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1. (a) Dude Crowder, hereinafter referred to as the respondent, is an 
individual residing at Route 2, Shelbyville, Tennessee 37160. 


(b) Respondent, at all times material herein, was the trainer of, 
and had full custody and control over, the horse known as “The Spoiler”. 


2. Respondent, on or about July 15, 1972, at the Old Dominion Walk- 
ing Horse Classic, Chatham, Virginia, a horse show to which horses were 
moved in commerce, showed and exhibited the horse known as “The 
Spoiler” in Class No. 2 as Entry No. 145, while said horse was “sored” as 
that term is defined in the Act and the regulations. Said horse was 
“sored” by the use on the horse of a cruel and inhumane method or de- 
vice, which would reasonably be expected to result in physical pain to 
said horse when walking, trotting, or otherwise moving, to cause ex- 
treme physical distress to said horse, or to cause inflammation, and 
which did cause the pastern areas of the forelegs of said horse to be ex- 
tremely sensitive to normal palpation and to have an increased tempera- 
ture, fresh abrasions and cracks with resulting blood loss and seropuru- 
lent exudate. 


CONCLUSIONS 


By reason of the facts contained in Findings of Fact 1 and 2 herein, re- 
spondent has violated section 4(b) of the Act (15 U.S.C. 1823(b)) and sec- 
tion 11.2(a) of the regulations (9 CFR 11.2(a)). 


Inasmuch as respondent has consented to the issuance of the following 
order and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent Dude Crowder is assessed a civil penalty of five hundred 
dollars ($500) which shall be payable by certified check or money order 
to the Treasurer of the United States and forwarded to Thomas E. Bun- 
dy, Office of the General Counsel, United States Department of Agricul- 
ture, Room 2422, South Building, Washington, D.C. 20250, within thir- 
ty (30) days from the date this order becomes effective. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day this order is served upon 
respondent. 
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(No. 17,055) 


In re CITY OF AKRON, OHIO, PARKS AND RECREATION BUREAU. LAWA 
Docket No. 59. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for wilful violations of 
the Act and regulations and standards issued thereunder in the housing and feeding 
of animals as found herein. Respondent’s license as an exhibitor under the Act is 
suspended for 14 days. 


Thomas E. Bundy, for complainant. 
James R. Graves, Akron, OH, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, as 
amended (7 U.S.C. 2131 et seq.), instituted by a Complaint filed by the 
Administrator, Animal and Plant Health Inspection Service, United 
States Department of Agriculture, charging respondent with various 
violations of the regulations and standards issued under the Act (9 CFR 
1.1 et seq.). 


Respondent has filed an amended answer in which it admits the juris- 
dictional allegations of the Complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure under 
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the Rules of Practice (9 CFR 4.1 et seq.), and consents to the issuance of 
a specified order, containing findings of fact and conclusions based upon 
the allegations in the Complaint, the order to become effective on the 
day upon which service of the order is made upon respondent. Com- 
plainant has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) The City of Akron, Ohio, Parks and Recreation Bureau, herein- 
after referred to as the respondent, is a public entity of the City of 
Akron, Ohio, whose address is 960 Evans Avenue, Akron, Ohio 44305. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the exhibition at a zoo in Akron, Ohio, of 
animals, which were purchased in commerce or the intended distribu- 
tion of which affects commerce or will affect commerce, to the public. 


(2) Licensed as a Class C Exhibitor under the Act and regula- 
tions by the Secretary of Agriculture. 


(c) At the time of licensing under the Act, the respondent was ap- 
prised of the provisions of the Act and the regulations and standards and 
agreed in writing to comply with their provisions. 


2. Respondent, during the period on or about June 2, 1975, through 
September 18, 1975, housed animals at the Childrens Zoo at Perkins 
Park, 500 Edgewood Avenue, Akron, Ohio 44307, and violated the reg- 
ulations and standards in the following respects: 


(a) Provision was not made for the removal and disposal of animal 
and food waste, bedding, dead animals, trash, and debris. Disposal 
facilities were not provided and operated so as to minimize vermin in- 
festation, odors, and disease hazards. 


(b) Food was not wholesome, palatable, and free from contamina- 
tion so as to maintain all animals in good health. 


(c) The premises were not kept clean and in good repair in order to 
protect the animals from injury and to facilitate the prescribed husband- 
ry practices set forth in the standards. Accumulations of trash were not 
placed in designated areas and cleared as necessary to protect the health 
of the animals. 


(d) Animals were housed near other animals that interferred with 
their health or caused discomfort. 
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CONCLUSIONS 


By reasons of the facts contained in findings of fact 1 and 2 herein, 
respondent has wilfully violated section 2.100 of the regulations (9 CFR 
2.100) and sections 3.100(d), 3.104(a), 3.106(c) and 3.108 of the stand- 
ards (9 CFR 3.100(d), 3.104(a), 3.106(c) and 3.108). 


Inasmuch as respondent has consented to the issuance of the following 
order, and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, its agents and employees, directly or indirectly through 
any corporate or other device, in connection with its operation as an ex- 
hibitor under the Act, shall cease and desist from: 


1. Failing to provide for the removal and disposal of animal and food 
wastes, bedding, dead animals, trash, and debris. 


2. Failing to provide and operate disposal facilities as to minimize 
vermin infestation, odors, and disease hazards. 


3. Failing to provide food which is wholesome, palatable, and free 
from contamination and of sufficient quantity and nutritive value to 
maintain all animals in good health. 


4. Failing to keep respondent’s exhibitor premises clean and in good 
repair in order to protect the animals from injury and to facilitate the 
prescribed husbandry practices set forth in the standards. 


5. Failing to place accumulations of trash in designated areas and 
clearing them as necessary to protect the health of the animals. 


6. Failing to house animals away from other animals that interfere 
with their health or cause them discomfort. 


Respondent’s license as an exhibitor under the Act is hereby 
suspended for a period of fourteen (14) days. 


This order shall have the same force and effect as if entered after full 
hearing and shall become effective on the day upon which service of this 
order is made upon the respondent. 








LIST OF DECISIONS REPORTED 


APRIL 1976 


AGRICULTURE DECISIONS 


Packers and Stockyards Act, 1921 


CANNEY, JOHN C. P&S Docket No. 5189. Consent order ........... 


FARMER, ALVIN L. v. PRODUCERS AND TEXAS LIVESTOCK 
MARKETING ASSOCIATION and THE Kansas CITY 
Stock YARDS Co. P&S Docket No. 5069. Slaughter of in- 
jured animal — action by respondents not unjust or 


MNFORBDORADID = TVIGINIBRAA 5 5.55 os cosro.6 aloha soon brs. 3 = AR ae 


GODECKE, ROY and WELTON NEDDENREIP v. ROBERT E. PELLAN- 
DINI and ALBERT PELLANDINI CATTLE Co. P&S Docket 
No. 4985. Agreed purchase prices — failure to pay in 


full—Burden of proof—failure to sustain—Reparation......... 


HALL, WILLARD R. P&S Docket No. 5241. Order of 


RI 5 ae BR ec Sr cated a cee es ie eh rt ad 


J. TRoY Woopwarp, INc. and J. TROY Woopwakb. P&S 


Docket No, 5213; Consent OFder 6. occ sien « capitis oars. doen s, ee 


PARSONS, HUBERT and EDDIE PARSONS. P&S Docket No. 5223. 


RCI UNO 8s) Fe 25s oh te 5 a een eigth ote a bee ie pane ope 


ROMRELL, DEMAR v. CALVIN C. DREDGE. P&S Docket No. 
4948. Contract — alleged rescission of — Burden of 
proof — failure to sustain — Contract prices — failure 


topayin te — MeperauOn...2.2 crescents ees ete 


RUSSELL, LEON and TRUMAN COFFEE. P&S Docket No. 5177. 


RR MEGIIONs <4 oa cuunds arc Pre tote ee oe eee ees eee 


SCHNEIDER PACKING COMPANY. P&S Docket No. 5170. Con- 


BORE NON 2638 eink ss od oR wc ee eR SE eee 


(No. 17,056) 





Page 


ALVIN L. FARMER v. PRODUCERS AND TEXAS LIVESTOCK MARKETING 


ASSOCIATION and THE KANSAS CITY STOCK YARDS Co. P&S Docket 
No. 5069. Decided April 1, 1976. 


Slaughter of injured animal — action not unjust or unreasonable — Dismissal 
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FARMER v. PRODUCERS & TX LIVESTOCK MATG. ASS’N. 373 
Cite as 35 A.D. 372 


Where the actions of respondents in reconsigning the injured animal for slaughter were not 
unjust or unreasonable, the complaint is dismissed. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act 
of 1921, as amended (7 U.S.C. 181 et seq.). In a formal complaint filed 
on August 26, 1974, complainant claimed reparation for the alleged loss 
he sustained by reason of respondents’ failure to account to him for the 
full value of one steer which broke its leg at the Kansas City stock yards 
and was slaughtered for salvage. Complainant estimated the steer to be 
worth $400. Complainant received $160 as salvage for the steer and 
claimed reparation for the remaining $240. 


Copies of the formal complaint and the investigation report prepared 
by the Packers and Stockyards Administration of this Department and 
filed in this proceeding pursuant to the rules of practice (9 CFR 
§ 202.40) were served on the respondents on October 21, 1974. A copy 
of the investigation report was served on the complainant on October 
22, 1974. Respondent The Kansas City Stock Yards Company (the 
Stockyards Company) timely filed an answer denying liability and re- 
quested an oral hearing. Producers and Texas Livestock Marketing 
Association (Producers and Texas), after receiving an extension of time, 
timely filed an answer and request for an oral hearing. Each such answer 
was duly served on the parties other than the party which filed it. 


An oral hearing was held in Prairie Village, Kansas, on April 15, 1975, 
before Dick E. Sherbondy of the Office of the General Counsel of this 
Department. Producers and Texas appeared by Edward Gibson, Man- 
ager, and the Stockyards Company appeared by A. W. Letzig, Jr., Traf- 
fic Manager. None of the parties were represented by counsel. Com- 
plainant, his wife, and three witnesses testified. 


FINDINGS OF FACT 


(1) Complainant Alvin L. Farmer at all times material herein raised 
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livestock near Bates City, Missouri. 


(2) Respondent The Kansas City Stock Yards Company (Stockyards 
Company), a corporation, at all times material herein owned and 
operated the Kansas City Stock Yards, a posted stockyard subject to the 
Act, at Kansas City, Missouri. 


(3) Respondent Producers and Texas Livestock Marketing Association 
(Producers and Texas), an association, at all times material herein was 
engaged in the business of a market agency buying and selling livestock 
on commission, operating on the Kansas City Stock Yards, and was so 
registered with the Secretary of Agriculture under the Act. 


(4) On July 28, 1974, complainant employed one Elmo Couch, a live- 
stock trucker, not a party herein, to pick up eight steers at his farm near 
Bates City, Missouri, and deliver them to the Kansas City Stock Yards 
for sale. The steers were so delivered in good condition at approximately 
7 o'clock p.m., that day. The steers were consigned to Producers and 
Texas for sale. 


(5) Producers and Texas was offered $30 per cwt. for the steers on 
July 29, 1974. Complainant was advised of the offer and refused to ac- 
cept it. On July 30, 1974, the steers, weighing an average of 789 pounds, 
were run through the auction and were bid in at $28.50 per cwt. Com- 
plainant was advised of the bid and refused to accept it, and said he 
would have the steers picked up. The steers were then moved to a load- 
out pen. 


(6) The next morning, July 31, 1974, complainant’s trucker, Couch, 
arrived at the Stock Yards to take the eight steers back to complainant’s 
farm. When the trucker and a Stockyards Company employee let the 
steers out of the pen behind the chutes to load, one steer slipped and 
broke a leg. The remaining seven steers were loaded and returned to 
complainant’s farm. The injured steer was reconsigned to Producers and 
Texas by the trucker and was hauled to the John Bichelmeyer Meat 
Company, Kansas City, Kansas, not a party herein, for salvage. Com- 
plainant was paid the total amount of salvage received for the injured 
animal by Producers and Texas. Complainant was not charged for in- 
surance, yardage, auction fee, commission or feed for the eight steers 
while they were at the stockyards. 


(7) The weather was hot and dry the date the cattle were loaded out to 
be returned to complainant’s farm and the load-out pen was dry except 
for moisture created by the animals. 


(8) The complaint was filed within 90 days after accrual of the cause 
of action alleged therein. 
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CONCLUSIONS 


The steer that is the subject of this complaint slipped and broke its leg 
when complainant’s trucker, Elmo Couch, and an employee of the Stock- 
yards Company released the steers from the holding pens behind the 
chutes to load. The steers were in the trucker’s custody after release 
from the holding pen; it is customary at the Kansas City stock yards for 
truckers to load animals themselves without help from employees of the 
Stockyards Company or any market agency unless such help is re- 
quested. 


After the steer broke its leg, complainant’s trucker reconsigned the 
animal to Producers and Texas, which called the stockyard cripple serv- 
ice to have the injured animal hauled to a salvage facility, in this case, 
the John Bichelmeyer Meat Company, Kansas City, Kansas, to be 
slaughtered. This would be the customary action to take in such a case. 
Complainant contends, however, that he should have been informed of 
the injury to the animal so he could decide what to do with the animal. 


We cannot find from the facts in evidence that the auction of respond- 
ents was unjust or unreasonable. We cannot imagine what complainant 
could have done about the animal if he had been contacted, or what else 
respondents could have done about it. 


The Act requires operators of posted stockyards and market agencies 
engaged in business at such stockyards, to render reasonable stockyard 
services, and only when the operator of a stockyard or market agency 
fails to meet such a requirement, must he make reparation. P. Roiger v. 
United Stockyards Corp., 33 A.D. 182, 185. The complainant in this case 
has not shown by a preponderance of the evidence negligence, mishan- 
dling or any other failure on the part of either respondent to render 
reasonable stockyard services as required under the Act. See Wallace 
Spor v. Kansas City Livestock, 32 A.D. 1937, 1939-40, and cases cited 
therein. 


This decision and order is the same as the decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan Ne. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On complainant’s right to judicial review hereof, see United States v. 
I.C.C., 337 U.S. 426. 
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ORDER 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 17,057) 
In re JOHN C. CANNEY. P&S Docket No. 5189. Decided April 2, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations issued thereunder in failing to comply with the bonding re- 
quirements thereof as found herein. Respondent is ordered to cease and desist from 
said violation. 


Allan A. Toubman, for complainant. 
James Cassidy, Jr., Lowell MA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding* under the provisions of the Packers 
and Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed October 15, 1975, by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Respondent on February 11, 1976 filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor denies 


the remaining allegations, waives oral hearing and further procedure 
under the rules of practice (9 CFR 202.1 et seq.), and consents to the is- 


* Assigned to this Administrative Law Judge on March 31, 1976. 
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suance of a specified order containing findings of fact and conclusions 
based upon the allegations of the complainant, the order to become ef- 
fective on the sixth day after service upon respondent. 


Complainant has recommended that the order consented to by the re- 
spondent be issued. 


FINDINGS OF FACT 


1. (a) John C. Canney, hereinafter referred to as the respondent, is an 
individual whose address is 446 Nashua Rd., Dracut, Massachusetts 
01826. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure perfor- 
mance of his livestock obligations under the Act was terminated on July 
1, 1970. Respondent was notified by certified mail on or about June 10, 
1970, that if he continued his livestock operations without bond 
coverage or its equivalent as required under the Act and regulations, he 
would be in violation of section 312(a) of the Act and sections 202.29 and 
201.30 of the regulations promulgated thereunder. Notwithstanding 
such notice, respondent has engaged in business as a dealer buying and 
selling livestock in commerce for his own account, without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and regulations. 


3. On November 3, 1975 respondent filed a bond, sufficient for his 
operation, with the Packers and Stockyards Administration. 


CONCLUSION 


By reason of the facts alleged in paragraph II herein, respondent has 
wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), and sections 
201.29 and 201.30 of the regulations (9 CFR 201.29, 201.30). 
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ORDER 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,058) 


In re J. TROY WOODWARD, INC., and J. TROY WOODWARD. P&S Docket 
No. 5213. Decided April 5, 1976. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act and regulations as found with respect to the bonding requirements thereof, is- 
suance of insufficient funds checks or drafts, failing to pay when due, and in the keep- 
ing of accounts and records. Respondents are ordered to cease and desist from such 
violations. 


Allan R. Kahan, for complainant. 
Harold P. Brown, Jr., Lubbock, TX, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that the respondents have wilfully violated the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed answers in which they admit the jurisdictional 
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allegations of the complaint, neither admit nor deny the remaining 
allegations, waive oral hearing and further procedure under the Rules of 
Practice (9 CFR 202.1 et seq.), and consent to the issuance of a specified 
order containing findings of fact and conclusions based on the allega- 
tions of the complaint, the order to become effective on the sixth day 
after service upon respondent. Complainant has recommended that the 
order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) J. Troy Woodward, Inc., hereinafter referred to as the cor- 
porate respondent, is a corporation with its principal place of business 
located at Pearsall, Texas, and whose address is Box 273, Pearsall, Texas 
78061. 


(b) The corporate respondent, under the direction, control and 
management of J. Troy Woodward, hereinafter referred to as the in- 
dividual respondent, is, and at all times material herein, was engaged in 
the buying and selling of livestock in commerce for its own account. 


(c) The individual respondent, whose address is Box 273, Pearsall, 
Texas 78061, is, and at all times material herein, was, principal owner 
and manager, and formulated and controlled the policies, practices, and 
acts of the corporate respondent, including the acts and policies referred 
to herein. 


2. The corporate respondent, under the direction, control and man- 
agement of the individual respondent, in connection with its operations 
as a dealer, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment therefor 
issued checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on deposit 
in the account upon which such checks were drawn. 


Date of Date of Date of 
Purchase No. Hd. Check Payment Amount of 

1974 Cattle 1975 1975 Check Payee 

4/11 59 4/11 4/29 $14,874.85 Don Leonard Cattle Co. 
Levelland, Texas 

4/14 34 4/14 4/24 8,868.48 ThreeC Cattle Co. 
Lubbock, Texas 

4/14 223 4/15 4/24 26,861.14 S.A.L.S. Mkt. Institute 


San Antonio, Texas 
a » is & 


4/15 47 4/15 4/24 5,373.83 
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3. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, in connection with its operations 
as a dealer, on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and failed to pay, when due, the full 
purchase price for such livestock. 


Purchase Date of Date of 
Date Check No. Hd. Amount Payment Payee 

4/11/75 4/11/75 59 $14,874.85 4/29/75 Don Leonard Cattle Co. 
Levelland, Texas 

4/14/75 4/14/75 34 8,868.48 4/24/75 ThreeC. Cattle Co. 
Lubbock, Texas 

4/14/75 4/15/75 223 26,861.14 4/24/75 S.A.L.S. Mkt. Institute 
Union Stkyds. 
San Antonio, Texas 

4/15/75 4/15/75 47 Boleee 42415 " *~* =” 

4/21/75 4/25/75 20 2,831.20 4/30/75 Live Oak Livestock 
Auction 
Three Rivers, Texas 

4/29/75 5/2/75 169 18,432.19 5/6/75 South Texas Auction Co. 
Alice, Texas 

5/7/75 5/11/75 25 3,334.42 5/20/75 Smithville Livestock 
Comm. Co., Inc. 
Smithville, Texas 

5/12/75 5/17/75 60 6,760.47 5/22/75 Live Oak L/S Auction 
Three Rivers, Texas 

5/13/75 5/17/75 27 3,115.88 5/22/75 South Texas Auction Co. 
Alice, Texas 


4. The corporate respondent, under the direction, control, and man- 
agement of the individual respondent, in connection with its business as 
a dealer, failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in its business as a 
dealer under the Act in that respondent failed to keep and maintain 
(1) acash receipts journal; (2) a purchase and sales journal; (3) a record 
of checks issued; (4) monthly reconciliations of bank accounts; (5) a 
copy of billings for dealer sales. 


5. The individual respondent was notified by mail on or about 6/1/71 
and 9/21/72 of the requirement to have bond coverage for his livestock 
operations, as required under the Act and the regulations. Notwith- 
standing such notice, respondent has engaged in the business of a dealer, 
buying and selling livestock in commerce for his, and the corporate re- 
spondent’s account without filing and maintaining a reasonable bond or 
its equivalent as required under the Act and the regulations. 
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CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondents 
have wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)). 


By reason of the facts found in Finding of Fact 3 herein, respondents 
have wilfully violated section 312(a) of the Act, supra, and section 
201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts found in Finding of Fact 4 herein, respondents 
have wilfully violated section 401 of the Act (7 U.S.C. 221). 


By reason of the facts found in Finding of Fact 5 herein, respondents 
have wilfully violated section 312 of the Act and section 201.29 and 
201.30 of the regulations promulgated thereunder (9 CFR 201.29 and 
201.30). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and the complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondents, their successors, officers, directors, agents and 
employees, directly or through any corporate or other device, in connec- 
tion with respondents’ operations as a dealer shall cease and desist from: 


1. Engaging in business in commerce in any capacity for which bond- 
ing is required under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required under the 
Act and the regulations; 


2. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank account upon which they were drawn to pay such checks or 
drafts; 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondents shall keep accounts, records and memoranda which fully 
and correctly disclose all transactions involved in their business as a 
dealer subject to the Act, including: (a) a cash receipts journal; (b) a pur- 
chase and sales journal; (c) a record of checks issued; (d) monthly bank 
account reconciliations; and (e) a copy of billings for dealer sales. 
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This order shall become effective on the sixth day after service thereof 
upon the respondent. Copies hereof shall be served upon the parties. 


(No. 17,059) 


In reLEON RUSSELL and TRUMAN COFFEE. P&S Docket No. 5177. Decided 
April 5, 1976. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act and regulations as found herein in connection with their operations as a market 
agency thereunder. Respondents are suspended as registrants under the Act for seven 
(7) days. 


Terrance J. Wear, for complainant. 
Abe R. Paul, Pineville, MO, for respondents. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. § 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed by the 
Administrator, Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents have wilfully 
violated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). 


Respondents have filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure under the rules 
of practice (9 CFR § 202.1 et seq.), and consent to the issuance of a con- 
sent decision containing findings of fact and conclusions and a specified 
order, all of which are based upon the allegations in the complaint, the 
order to be effective on the sixth day after service upon the respondents. 
Complainant has recommended that the order consented to by respond- 
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ents be issued. Complainant has also recommended that respondents not 
be suspended, as registrants under the Act, beyond the seven day period 
contained in the order, as respondents have demonstrated that their 
Custodial Account for Shippers’ Proceeds is currently in balance. 


FINDINGS OF FACT 


1. (a) Leon Russell and Truman Coffee, herein referred to as the re- 
spondents, are partners doing business as the McDonald County Live- 
stock Market with their principal place of business located at Jane, 
Missouri, and their business address listed as Box 1, Jane, Missouri 
64646. 


(b) Respondents are and at all times material herein were: 


(1) Engaged in the business of conducting and operating the 
McDonald County Livestock Market stockyard, a posted stockyard un- 
der the Act, herein referred to as the stockyard; 


(2) Engaged in the business of selling livestock in commerce on 
a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce. 


2. (a) Respondents, in connection with their joint operation of the 
McDonald County Livestock Market stockyard, during the period from 
November 30, 1974, through June 30, 1975, failed to maintain and use 
properly their Custodial Account for Shippers’ Proceeds, thereby en- 
dangering the prompt and faithful accounting therefor and payment of 
the portions thereof due the owners and consignors of livestock, in that 
on the dates and in the amounts set forth below there were deficiencies 
in the funds available to pay shippers’ proceeds: 


CUSTODIAL ACCOUNT 
FOR SHIPPERS’ PROCEEDS 
Date Debit Credit Deficiency 
11/30/74 $ 2,848.54 $ 5,549.20 $ 2,700.66 
12/31/74 327.28 3,223.44 2,896.16 
1/25/75 635.86 2,981.85 2,345.99 
2/01/75 290.14 2,716.73 2,426.59 
5/15/75 14,741.97 16,694.67 1,952.70 
6/30/75 2,603.16 4,267.46 1,664.30 


(b) Such deficiencies were due, in part, to respondents’ failure to 
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reimburse their Custodial Account for Shippers’ Proceeds, within the 
time prescribed by the regulations, for livestock purchased out of con- 
signment in support of the market; and in part to respondents’ failure to 
deposit in their Custodial Account for Shippers’ Proceeds, within the 
time prescribed by the regulations, an amount equal to the proceeds 
receivable from sales of consigned livestock. 


3. Respondents have demonstrated that their Custodial Account for 
Shippers’ Proceeds is currently in balance. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, respondents 
have wilfully violated sections 307 and 312(a) of the Act, (7 U.S.C. 
§§ 208, 213(a)), and section 201.42 of the regulations (9 CFR§ 201.42). 


Inasmuch as respondents have consented to the issuance of the order 
set forth below and the complainant has recommended that the order be 
issued, the order will be issued. 


ORDER 


Respondents, individually or as partners with each other or with other 
persons, shall cease and desist from: 


1. Failing to deposit in their Custodial Account for Shippers’ Pro- 
ceeds, within the time prescribed by section 201.42(c) of the regulations 
(9 CFR § 201.42(c)), an amount equal to the proceeds receivable from 
the sales of consigned livestock; and 


2. Failing to otherwise maintain their Custodial Account for Shippers’ 
Proceeds in conformity with the provisions of section 201.42 of the reg- 
ulations (9 CFR§ 201.42). 


Respondents Leon Russell and Truman Coffee are suspended as 
registrants under the Act for a period of seven days. Such order shall 
have the same force and effect as if entered after full hearing and shall 
be effective on the sixth day after service upon respondents. 


Copies hereof shall be served upon the parties. 








HEBERT PARSONS 385 
Cite as 35 A.D. 385 


(No. 17,060) 


In re HUBERT PARSONS and EDDIE PARSONS. P&S Docket No. 5223. 
Decided April 8, 1976. 


Consent order 


Respondents have consented to issuance of the order herein against them for violating the 
Act and regulations in connection with their operations as a dealer thereunder in fail- 
ing to comply with the bonding requirements thereof. Respondents are ordered to 
cease and desist from said violation. 


James A. Brennan, for complainant. 
William E. Seay, Salem, MA, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the Act, instituted by a complaint filed on 
December 12, 1975, by the Administrator, Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging that 
the respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure under the rules 
of practice (9 CFR 202.1 et seq.), and consent to the issuance of a 
specified order containing findings of fact and conclusions based upon 
the allegations of the complaint, the order to become effective on the 
sixth day after service upon respondents. Complainant has recom- 
mended that the order consented to by the respondents be issued. 


FINDINGS OF FACT 


1. (a) Hubert Parsons and Eddie Parsons, hereinafter referred to as 
the respondents, are partners doing business as H and E Parsons, with 
their principal place of business located at Salem, Missouri and their 
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business address at Sligo Star Route, Salem, Missouri 65560. 
(b) Respondents, at all times material herein, were: 


(1) Engaged in the business of buying and selling livestock in 
commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as dealers to 
buy and sell livestock in commerce. 


2. The surety bond which respondents maintained to secure the per- 
formance of their livestock obligations under the Act was terminated on 
March 15, 1975. Respondents were notified on or about January 29, 
1975, that if they continued their livestock operations after March 15, 
1975, without bond coverage or its equivalent, as required under the Act 
and regulations, they would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations and be subject to 
disciplinary action. Notwithstanding such notice, respondents have en- 
gaged in dealer operations, buying and selling livestock in commerce for 
their own account, without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, respond- 
ents have wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


Inasmuch as the respondents have consented to the issuance of the 
order set forth below, and has now complied fully with the bonding re- 
quirements provided for by the Act and the regulations, and complain- 
ant has recommended that such order be issued, the order will be issued. 


ORDER 


Respondents, Hubert Parsons and Eddie Parsons, individually or as 
partners, officers, directors, agents, or employees of a corporation or 
partnership, their agents, and employees, directly or through any cor- 
porate or other device in connection with their livestock operations as 
dealers, shall cease and desist from engaging in any business in com- 
merce in any capacity for which bonding is required under the Packers 
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and Stockyards Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent. 


This order shall become effective on the sixth day after service thereof 
upon the respondents. Copies hereof shall be served upon the parties. 


(No. 17,061) 


DEMAR ROMRELL v. CALVIN C. DREDGE. P&S Docket No. 4947; BERDEAN 
K. BLACK v. CALVIN C. DREDGE. P&S Docket No. 4948. Decided 
April 8, 1976. 


Contract — alleged rescission of — Burden of proof — failure to sustain — Con- 
tract prices — failure to pay in full — Reparation 


Where respondent failed to sustain his burden of proof that the parties agreed to a rescis- 
sion of the original contracts in the transactions in issue, respondent is liable to the 
complainants for the full purchase prices agreed upon, less the amount already paid 
by respondent thereon. Reparation for the balance due and owing complainant DeMar 
Romrell in the amount of $2,854.45 is awarded this complainant against respondent 
with interest. Reparation for the balance due and owing complainant Berdean K. 
Black in the amount of $2,109.40 is awarded said complainant against respondent 
with interest. 


Complainants pro se. 
Louis F. Racine, Jr., Pocatello, ID, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


These are two reparation proceedings under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), consolidated for pur- 
poses of conducting a hearing since both were against the same respond- 
ent and involved similar transactions. 


In a complaint filed February 11, 1974, complainant DeMar Romrell 
of Montpelier, Idaho, claimed reparation from respondent Calvin C. 
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Dredge of Malad City, Idaho, in the amount of $2,854.45 allegedly due 
that complainant on a sale of cattle from that complainant to respond- 
ent. That complainant alleged in substance that respondent had con- 
tracted to buy from him 40 head of cattle at 75 cents a pound for steers 
and 70 cents a pound for heifers; that on the day before the day set for 
delivery respondent told him that he could not take the cattle since his 
buyer refused delivery; that he delivered the animals to respondent the 
next day and received 58 cents a pound for steers and 48 cents a pound 
for heifers; and that his damage amounted to $2,854.45. 


Copies of that complaint and of the investigative report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in that proceeding pursuant to the rules of practice (9 CFR 202.40) 
were served on the respondent on April 9, 1974. A copy of the in- 
vestigative report was served on that complainant on April 5, 1974. 


In a complaint filed January 21, 1974, complainant Berdean K. Black 
of Montpelier, Idaho, claimed reparation from respondent Dredge in the 
amount of $2,843.40 allegedly due that complainant on a sale of cattle 
from that complainant to respondent. That complainant alleged in sub- 
stance that respondent had contracted to buy from him 32 steers for, 
$11,244.00; that on the day before the day set for delivery respondent 
told him that he could not take the cattle since the people to whom he 
had sold them, had gone out of business; that respondent offered to pur- 
chase the steers at a lower price, and that complainant received 
$8,400.60 for the animals. 


Copies of that complaint and of the investigative report prepared by 
the Packers and Stockyards Administration of this Department and 
filed in that proceeding pursuant to the rules of practice (9 CFR 202.40) 
were served on the respondent on April 9, 1974. A copy of the in- 
vestigative report was served on that complainant on April 6, 1974. 


On April 22, 1974, respondent filed answers alleging that each com- 
plaint fails to state a claim against the respondent upon which relief can 
be granted. Respondent alleged in substance that he made contracts 
with complainants on August 17, 1973; that he made a down-payment of 
$800 to each complainant; that respondent did not take delivery of the 
cattle on the August 17 contracts, but that on November 14, 1973, dif- 
ferent contracts were entered into under which respondent took delivery 
of the cattle on the basis of lower prices. Respondent alleged that the 
contracts of August 17, 1973, were rescinded and cancelled and that re- 
spondent forfeited the sum of $800.00 to each complainant. The re- 
spondent requested an oral hearing. 


The oral hearing was conducted on May 6, 1975, in Pocatello, Idaho, 
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before Arno Reifenberg of the Office of the General Counsel of this De- 
partment. Complainant Black appeared for himself and as representa- 
tive of complainant Romrell, and respondent was represented by Louis 
F. Racine, Jr., Esq., of Pocatello, Idaho. Complainant Black and re- 
spondent testified. 


FINDINGS OF FACT 


1. Complainants DeMar Romrell and Berdean K. Black at all times 
material herein were cattle ranchers near Montpelier, Idaho. 


2. Respondent Calvin C. Dredge of Maland City, Idaho, at all times 
material herein engaged in business as a dealer buying and selling live- 
stock in commerce for his own account and was so registered with the 
Secretary of Agriculture under the Act. 


3. On August 17, 1973, respondent agreed to purchase from each 
complainant 40 head of mixed calves. The price was to be 75 cents per 
pound for steers and 70 cents per pound for heifers. Delivery was to be 
made on or before November 1, 1973. Respondent paid $800 in part 
payment to each complainant. 


4. Prior to August 17, 1973, respondent had received an order from a 
party in Nebraska for 400 steers and heifers for delivery about Novem- 
ber 1, 1973. Respondent at the time he made the said agreements with 
complainants, intended to deliver the animals he received from com- 
plainants, to that party in Nebraska on that order. 


5. During the first week of November 1973, complainants contacted 
respondent about delivering the calves and were told to bring them in 
for delivery on November 14, 1973. 


6. On November 13, 1973, respondent informed complainants that he 
could not take their cattle since the party to whom he had sold the cattle 
had gone out of business. 


7. On November 14, 1973, respondent told complainants that he 
could resell the animals somewhere else and complainants delivered the 
animals to respondent and were paid at the then market price. 


8. Complainant Romrell delivered to respondent 30 steers and 10 
heifers and received $9,718.80. The price of these animals under the 
August 17, 1973, contract would have been $13,373.25. The difference 
between these amounts is $3,654.45; subtracting $800 from that leaves 
$2,854.45 remaining. 
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9. Complainant Black delivered 32 steers to respondent and received 
$8,400.60. The price of those 32 steers under the August 17, 1973, con- 
tract would have been $11,310.00. The difference between these 
amounts is $2,909.40; subtracting $800 from that leaves $2,109.40 re- 
maining. 


10. Each complaint was filed within 90 days of the accrual of the cause 
of action alleged therein. 


CONCLUSIONS 


All parties reside in the same State, Idaho, and the animals were 
delivered within that State. However, at the time respondent agreed in 
August to purchase the animals, he did so for the purpose of filling an 
order he had to send 400 animals to Nebraska. Further, the reason why 
respondent decided not to accept the animals at the price negotiated in 
August 1973 was that the party in the other State, to whom he intended 
to resell the animals, went out of business. 


Dahnke- Walker Co. v. Bondurant, 257 U.S. 282, involved an agree- 
ment made in Kentucky between a buyer who was a resident of Ten- 
nessee and a seller who was a resident of Kentucky, for wheat to be 
delivered in Kentucky on board cars of a common carrier for shipment 
from Kentucky to Tennessee. Not all the wheat was delivered. The 
transaction was held to be in interstate commerce on the basis of the 
buyer’s intent to move the wheat from Kentucky to Tennessee. 


Lemke v. Farmers’ Grain Co., 258 U.S. 50, involved purchases in 
North Dakota, of grain grown in North Dakota, by a resident of North 
Dakota, where the usual course of business of that purchaser was to ship 
the grain out of that State. Such purchases were held to be in interstate 
commerce. 


Based on these decisions, we believe that the agreements in dispute 
herein, were in interstate commerce. See also discussion in United States 
v. Rock Royal Co-op., 307 U.S. 533 at 568 et seq. 


It is undisputed that respondent agreed in August to buy certain 
animals, at prices agreed-upon in August, and that respondent received 
the same animals in November and paid less for them than the prices 
agreed-upon in August. It is respondent’s contention that the parties 
agreed to rescind the August agreements, with respondent forfeiting the 
down-payment he had paid to each complainant, and then made whole 
new agreements in November for sale of the animals at lower prices. 
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Under the circumstances, we believe that respondent had the burden of 
proof of this contention. 


We further believe that he did not sustain that burden. The market 
price of the animals having dropped as much as it did between August 
and November, any opportunity of complainants to retain the down- 
payments and sell the animals elsewhere, would not be adequate incen- 
tive for complainants to agree to such rescission, and we do not believe 
from the evidence that complainants agreed to it. 


If respondent had wanted in August to retain the option of declining 
to accept the animals without incurring liability, in the event that his 
Nebraska customer went out of business, then he could have made the 
agreements in the name of the Nebraska customer, disclosing himself as 
agent to purchase the animals, or he could have stated that he would act 
only as complainants’ agent to sell the animals. 


The failure to pay the full amount agreed upon, in connection with the 
purchase of livestock in commerce, has been held many times to con- 
stitute an unjust practice on the basis of which reparation should be 
awarded. See Driver v. Clark, 33 A.D. 670 (1974). 


See John F. Lizer v. Lowell W. Peters, 29 A.D. 402 (1970) for discus- 
sion of the authority to issue a reparation order against a dealer. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of 
money” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondent does not comply with this order 
within the time limit in this order, each complainant may within one 
year of the date of this order file in the District Court of the United 
States for the District in which he resides or in which is located the prin- 
cipal place of business of the respondent, or in any State Court having 
general jurisdiction of the parties, a petition setting forth briefly the 
causes for which he claims damages and this order in the premises. * 
That section further provides that such suit in the District Court shall 
proceed in all respects like other civil suits for damages except that the 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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findings and orders herein shall be prima facie evidence of the facts 
herein stated, and the petitioner shall not be liable for costs in the 
District Court nor for costs at any subsequent stage of the proceedings 
unless they accrue upon his appeal. That section further provides that if 
the petitioner finally prevails he shall be allowed a reasonable attorney’s 
fee to be taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondent’s right to judicial review hereof see Maly Livestock 
Commission v. Hardin et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). On 
complainants’ right to judicial review hereof, see United States v.I.C.C., 
337 U.S. 426. 


ORDER 


Within 30 days of the date of this order, respondent Calvin C. Dredge 
shall pay to complainant DeMar Romrell the sum of $2,854.45 plus in- 
terest thereon at the rate of 8% per annum from January 1, 1974 until 
paid. 

Within 30 days of the date of this order, respondent Calvin C. Dredge 
shall pay to complainant Berdean K. Black the sum of $2,109.40 plus in- 
terest thereon at the rate of 8% per annum from January 1, 1974. until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 17,062) 


In re SCHNEIDER PACKING COMPANY. P&S Docket No. 5170. Decided 
April 8, 1976. 


Consent order 


Respondent has consented to issuance of the order herein against it for violating the Act 
and regulations in connection with its operations as a packer thereunder in weighing 
livestock at other than their true and accurate weights and operating an inaccurate 
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scale for the weighing of such animals of carcasses thereof. Respondent is ordered to 
cease and desist from said violations. 


John E. Ford, for complainant. 
Charles Deeba, St. Louis, MO, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), in- 
stituted by a complaint filed by the Administrator, Packers and Stock- 
yards Administration, United States Department of Agriculture, charg- 
ing that respondent has violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the jurisdictional 
allegations of the complaint; neither admits nor denies the remaining 
allegations; waives oral hearing and further procedure under the rules of 
practice (9 CFR 202.1 et seq.); and, for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified order, 
such order to become effective on the first day after service upon re- 
spondent. Complainant has recommended that the order consented to by 
the respondent be issued, and that such order be issued pursuant to the 
provisions of section 203 of the Act (7 U.S.C. 193). 


JURISDICTION 


(a) Schneider Packing Company, herein referred to as the respondent, 
is a corporation with its principal place of business located at 150 Victor 
Street, St. Louis, Missouri 63104. 


(b) Respondent, at all times material herein, was engaged in the 
business of buying livestock in commerce for purposes of slaughter and 
of manufacturing meats and meat food products for sale and shipment 
in commerce. 


(c) Respondent, at all times material herein, was a packer within the 
meaning and subject to the provisions of the Act. 


Inasmuch as the respondent has consented to the issuance of the order 
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set forth below, and the complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, directly or 
through any corporate or other device, in connection with respondent’s 
operations as a packer, shall not: 


1. Weigh livestock or livestock carcasses for purposes of purchase or 
sale at other than their accurate weights; 


2. Operate and use any scale to weigh livestock or livestock carcasses 
for purposes of purchase or sale of livestock, in commerce, unless and un- 
til such scale has been found, upon test and inspection, to be in condition 
to yield accurate weights; and 


3. Operate and use any scale to weigh livestock or livestock carcasses 
for purposes of purchase or sale of livestock, in commerce, which scale 
has been found, upon test and inspection, not to be in condition to yield 
accurate weights; and use any such scale until the required repairs, ad- 
justments or replacements are made and the scale has been retested and 
found accurate. 


This order shall have the same force and effect as if entered after full 
hearing, and shall become effective on the first day after service upon 
the respondent. Copies hereof shall be served upon the parties. 


(No. 17,063) 


Roy GODECKE and WELTON NEDDENREIP v. ROBERT E. PELLANDINI and 
ALBERT PELLANDINI CATTLE CO. P&S Docket No. 4985. Decided 
April 24, 1976. 


Agreed purchase prices — failure to pay in full — Burden of proof — failure to 
sustain — Reparation 


Where respondents’ failure to pay in full for the livestock in issue is unjustified as found 
herein, respondents are liable to complainants for the agreed purchase price of 
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$10,300.00, less the amount of $7,800.00 paid by respondents thereon, for a total due 
and owing complainant the sum of $2,500.00 for which reparation is awarded. 


David J. Reese, Reno, NV, for complainant. 
John Kappos, Stockton, CA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), instituted by a complaint filed 
on October 15, 1973 in which the complainants claimed reparation in 
the total sum of $2,500.00, the alleged unpaid balance owed on 16 head 
of cattle sold by complainants to respondents in June and July, 1973. 


Copies of the complaint and copies of the investigation report 
prepared by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to section 202.40 of the rules 
of practice (9 CFR § 202.40) were served upon respondents on May 4, 
1974. Copies of the investigation report were served upon complainant 
Roy Godecke on May 6, 1974, and upon complainant Welton Neddenreip 
on June 25, 1974. 


Respondents filed a timely answer to the complaint in which they 
alleged that the cattle were not in as good a condition as represented and 
that although they would have preferred to return the cattle, at com- 
plainant Godecke’s request they kept them with the understanding that 
an equitable price would be worked out later. 


An oral hearing was held on September 4, 1975, in Sacramento, 
California, before James E. Andrews of the Office of the General 
Counsel of this Department. Complainants were represented by David J. 
Reese, Esq., Reno, Nevada. Respondents were represented by John Kap- 
pos, Esq., Stockton, California. All four parties, plus Albert Pellandini, 
Sr., testified at the hearing and four exhibits were introduced into 
evidence. A brief was filed on behalf of complainants. 


FINDINGS OF FACT 


1. Complainants, Roy Godecke and Welton Neddenreip, are in- 
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dividuals, and marketed the cattle involved herein as a joint venture. At 
all times material herein complainant Neddenreip was engaged in busi- 
ness as a rancher in Alpine County, California, and complainant 
Godecke was engaged in business as a dairyman in Gardnerville, Ne- 
vada. 


2. Respondents Robert E. Pellandini and Albert Pellandini at all 
times material herein were partners doing business as Pellandini Cattle 
Co., witn their principal place of business located in Galt, California, and 
were engaged in the business of a dealer, buying and selling livestock in 
commerce for their own account, and so registered with the Secretary of 
Agriculture under the Act. 


3. In June 1973, complainants offered to sell respondents some Hol- 
stein heifers that were about to calve. The heifers were from a herd that 
respondent Robert Pellandini had inspected on or about June 9, 1973, 
and from which respondents had made previous purchases. Respondents 
agreed to purchase the offered heifers for $650 per head. Five head were 
shipped to respondents and accepted pursuant to this agreement. 


4. On or about July 10, 1973, complainants offered to sell additional 
cattle from the same herd and respondents agreed to purchase them, at 
$650 per head for heifers about to calve and $600 each for two cows that 
had recently calved. On July 19, 1973, nine heifers and the two cows 
were picked up at complainant Godecke’s ranch by a trucker engaged by 
respondents, and hauled to respondents’ place of business. Respondents 
inspected the cattle and found that some of them did not meet their ex- 
pectations. They asked their trucker to take the cattle back to com- 
plainants but the trucker refused. 


5. Respondents did not return any of the cattle in the two shipments 
referred to above nor did they pay for any of the cattle until early 
September 1973, when complainants visited respondents’ place of busi- 
ness. At that time respondents issued a $7,800 draft to complainants. 
Respondents have made no other payments for the cattle. 


6. The complaint was filed within 90 days of the accrual of the cause 
of action. 


CONCLUSIONS 


It is undisputed that respondents agreed to pay $10,300 for the 16 
head of cattle which they received, and that they paid complainants only 
$7,800. A failure to pay the full purchase price of livestock purchased in 
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commerce is a violation of the Act for which reparation can be awarded, 
unless such failure is justified. Joe Altscheler, et al. v. Heber, 23 A.D. 
1507 (1964). Respondents contend in substance that their failure to pay 
the full purchase price is justified because complainants misrepresented 
the quality of some of the cattle, and further, that they communicated a 
timely notice of rejection and were told by complainants to work the 
matter out as well as they could. Complainants denied that respondents 
communicated any rejection or even voiced any dissatisfaction with the 
animals before September of 1973. 


Respondents had the right to inspect the cattle after their arrival and 
before payment or acceptance. Uniform Commercial Code, § 2-513. If 
the cattle are not acceptable, the buyer must reject them within a rea- 
sonable time after their delivery and seasonably notify the seller of the 
rejection. Uniform Commercial Code, § 2-602; see Deming Cattle Sales 
v. Noll, 28 A.D. 1011 (1969). 


The only evidence of rejection within a reasonable time was the 
testimony of respondent Robert Pellandini, who stated that two or three 
days after receiving the shipment of 11 head in July 1973, he told com- 
plainant Godecke that the cattle “weren’t like they were supposed to be” 
and that he should come and get the cattle, but that Godecke didn’t want 
them back and requested respondents to work them out as best they 
could. Godecke, however, denied having such a conversation, saying that 
he received no indication that respondents were dissatisfied with the 
cattle until approximately one week before the date in September 1973 
when he and his partner went to respondents’ place of business to collect 
their money. The testimony of these two parties is in direct conflict and 
irreconcilable on this point. 


It is undenied that respondents sold some of the animals soon after re- 
ceiving them, but did not tender payment in any amount for over a 
month after they received the cattle, and then only when complainants 
made a personal visit to respondents’ place of business. Respondents’ ac- 
tions were thus inconsistent with their contentions that such sale was 
for complainants’ account and that they were trying to “work them out.” 


While respondents claim that they rejected the cattle and resold them 
only in an attempt to “work the cattle out,” the records which they 
introduced at the hearing are confusing, unclear, and unconvincing. 
Even the exhibit prepared by respondents for the hearing accounts for 
only 15 of the 16 head, and it fails to specify which of the cattle were 
misrepresented as to quality. 


Robert Pellandini testified (Tr. 51), “When they came over in Septem- 
ber, we told them they could pick up the cattle we had there. We paid for 
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the balance of the other cattle. * * * We had paid for all but four cattle.” 
Since respondents offered to return four animals of the 16, which would 
leave 12 others, and they paid $7,800, which would account for 12 
animals at $650 per animal, the agreed price having been $650 per 
animal except for two at $600, it seems clear that the $7,800 was in- 
tended as full payment for 12 animals, and we give no credence to the 
claim made later in the hearing by respondents that the $7,800 was in- 
tended as full payment for all 16 head of cattle. The other four head 
were obviously worth something, as respondents kept two for milking, 
put one out to pasture, and sold the fourth at auction for $358.15. 


Respondents have the burden of proving that their failure to make full 
payment for their livestock purchases is justified. U. B. Livestock Com- 
pany v. Clark, 25 A.D. 595 (1966); Deming Cattle Sales v. Noll, supra. In 
view of the above, we must conclude that respondents have failed to sus- 
tain this burden; they will be ordered to pay reparation to complainants 
in the amount of the difference between the agreed purchase price of 
$10,300 and the September 1973 payment of $7,800. 


There is no basis in the record to conclude that any part of the unpaid 
balance of $2,500, is due on account of the animals delivered in June 
1973, more than 90 days prior to the filing of the complaint herein, and 
not on account of the animals delivered in July. 


This decision and order is the same as a decision and order by the 
Secretary of Agriculture, being issued pursuant to delegated authority, 7 
CFR § 2.35, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 U.S.C. 
450c-450g. See also Reorganization Plan No. 2 of 1953 (5 U.S.C., 1970 
Ed., Appendix p. 550). It constitutes “an order for the payment of 
money” within the meaning of section 309(f) of the Act (7 U.S.C. 210). 


Under that section if respondents do not comply with this order with- 
in the time limit in this order, complainants may within one year of the 
date of this order file in the District Court of the United States for the 
District in which they reside or in which is located the principal place of 
business of the respondents, or in any State Court having general juris- 
diction of the parties, a petition setting forth briefly the causes for 
which they claim damages and this order in the premises.* That section 
further provides that such suit in the District Court shall proceed in all 


* It is requested that copies of all pleadings filed by any party in any such suit, be filed 
with the Hearing Clerk, United States Department of Agriculture, Washington, D.C. 
20250, for inclusion in the file on this reparation proceeding. It is further requested that if 
the construction of the Act or the jurisdiction to issue this order, becomes an issue in any 
such suit, prompt notice of such fact be given to the Office of the General Counsel, United 
States Department of Agriculture, Washington, D.C. 20250. 
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respects like other civil suits for the damages except that the findings 
and orders herein shall be prima facie evidence of the facts herein 
stated, and the petitioners shall not be liable for costs in the District 
Court nor for costs at any subsequent stage of the proceedings unless 
they accrue upon their appeal. That section further provides that if the 
petitioners finally prevail, they shall be allowed a reasonable attorney’s 
fee to be taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or rearguments 
of proceedings, or for reconsideration of orders, see 9 CFR §§ 202.57 
and 202.21. 


On respondents’ right to judicial review hereof see Maly Livestock 
Commission v. Hardin, et al., 446 F.2d 4, 30 A.D. 1063 (8 C., 1971). 


ORDER 


Within 30 days from the date of this order respondents Robert E. 
Pellandini and Albert Pellandini shall jointly and severally pay to com- 
plainants Roy Godecke and Welton Neddenreip as reparation, the sum 
of $2,500.00, with interest thereon at the rate of 8 percent per annum 
from September 1, 1973, until paid. 


Copies hereof shall be served upon the parties. 


(No. 17,064) 
In re WILLARD R. HALL. P&S Docket No. 5241. Decided March 29, 1976. 


Order of dismissal 
James A. Brennan, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


For good cause shown, complainant’s motion to dismiss filed with the 
Hearing Clerk on March 25, 1976, is hereby GRANTED. 


Accordingly, the complaint filed with the Hearing Clerk on January 
14, 1976 is DISMISSED. 
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TOM LANGECO., INC. v. SALINAS LETTUCE FARMERS COOPERATIVE. PACA 
Docket Nos. 2-3551 and 2-3552. Decided April 1, 1976. 


Advances — recovery of — Agency — rule of — Agency authority — scope of — 
Broker-agent — good faith execution of principal’s contract — Overpayment — 
recovery of — Reparation 


In the absence of a breach of duty by complainant in the transactions in issue and where 
complainant did not exceed the scope of his agency authority therein, respondent is 
liable to complainant for advances and overpayment made to it by complainant in the 
amounts of $6,956.25 and $540.00, respectively, for a total of $7,496.25 for which 
reparation is awarded. Further reparation in the amount of $2,282.77 is also awarded 
complainant against respondent for fees and expenses incurred by complainant in 
connection with the oral hearing herein. 


Counterclaim — dismissal 


Where the record evidence supports the actions of complainant and does not support re- 
spondent’s claims, the counterclaim is dismissed. 
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LeRoy W. Gudgeon, Chicago, IL, for complainant. 
Andrew Church, Salinas CA, for respondent. 
John H. Vetne, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). In a formal 
complaint (Docket No. 2-3551) filed against respondent on July 29, 
1974, complainant seeks reparation in the amount of $7,503.75, which 
complainant alleges it advanced to respondent, pursuant to the sale of 
various agricultural commodities on behalf of respondent, but for which 
it received no payment from the buyer. In Docket No. 2-3552, complain- 
ant seeks reparation in the amount of $540, which it alleges to be an 
overpayment for the sale of various agricultural commodities, on behalf 
of respondent, during July and August, 1973. 


A copy of the Department’s report of investigation relating to each 
complaint was served upon the parties. A copy of the formal complaints 
were served upon respondent which filed answers thereto admitting 
receipt of overpayment in the amount of $540, but denying liability to 
complainant, and asserting a counterclaim in the amount of $762.80. 
The requests by respondent for an oral hearing, and for consolidation of 
the two proceedings, were granted. 


An oral hearing was held in Monterey, California on July 22, 1975. A 
brief, and a claim for fees and expenses were filed by each of the parties. 


FINDINGS OF FACT 


1. Complainant, Tom Lange Co., Inc., is a corporation whose address 
is 97 Produce Road, St. Louis, Missouri. At the time of the transactions 
involved herein complainant was licensed under the Act. 


2. Respondent, Salinas Lettuce Farmers Cooperative, is a California 
cooperative whose address is P.O. Box 594, Salinas, California. At the 
time of the transactions involved herein respondent was licensed under 
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the Act. 


3. During the months of May and June, 1973, complainant, on behalf 
of respondent, effected sales of various lots of produce, in six transac- 
tions, to Kustom Kut Potato Company, Oklahoma City, Oklahoma. Re- 
spondent paid complainant a brokerage fee for each transaction. In each 
case complainant prepared a broker’s memorandum of sale detailing the 
transaction, and indicating: (1) “Sold to: Kustom Kut. . .,” (2) “Sold for 
account of: Salinas Lettuce Farmers Coop.,” and (3) “We collect and 
remit for shippers convenience.” 


4. Each invoice sent by respondent to complainant, relating to the six 
transactions, bears the following notation: “AGENT: Tom Lange Com- 
pany.” 

5. Pursuant to the request by respondent, complainant paid respond- 
ent for the six sales to Kustom Kut, within thirty days of the transac- 
tion, whether or not collection from Kustom Kut had been effected by 
complainant. The relevant details are as follows: 


Shipment Complainants Respondents Date Amount 

Date Invoice No. Invoice No. Paid Advanced 
5/22/73 AB-630 999 6/14/73 $ 1,460.00 
5/25/73 AB-646 1095 6/21/73 912.50 
5/30/73 AB-663 1152 6/28/73 1,732.50 
6/5/73 AB-686 1275 7/6/73 756.25 
6/7/73 AB-696 1366 7/6/73 808.75 
6/12/73 AB-704 1443 T/ALOI7T3 1,286.25 


Total $ 6,956.25 


6. None of the checks issued by complainant indicated that any por- 
tion of the check constituted an advance. 


7. On or about August 1, 1973, complainant demanded return of ad- 
vances made, in the amount of $7,503.75. This figure was adjusted, as 
reflected in paragraph 5, during the course of the hearing. 


8. On or about July 26, 1973, Complainant filed an action in a state of 
Oklahoma District Court, captioned “Tom Lange Company, Inc. v. Al- 
bert E. Bristow and Wally Grove, d/b/a Kustom Kut Potatoes Co.,” 
CJ-73-2356, seeking to recover on various sales to Kustom Kut, in- 
cluding respondent’s, for the months of May through July, 1973. In 
February, 1974, Kustom Kut was discharged in bankruptcy. Neither the 
civil, nor bankruptcy actions resulted in any recovery for sales made to 
Kustom Kut by complainant on behalf of respondent. 


9. On or about September 24, 1973, complainant invoiced respondent 
in the amount of $540, representing an overpayment for produce sold on 
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behalf of respondent on or about July 10, 1973 and August 7, 1973. The 
parties have stipulated that such overpayment was made. 


10. On or about October 23, 1973, respondent, by letter to complain- 
ant, indicated that it would not return the money advanced for sales to 
Kustom Kut since these sales were made to a buyer with a low “Blue 
Book” credit rating. Respondent further demanded payment, in the 
amount of $762.90, for a shipment to Kustom Kut on or about June 26, 
1973, which amount was neither collected, nor advanced by complain- 
ant. 


11. An informal complaint in Docket No. 2-3551 was filed with the 
Department on December 10, 1973, which is within nine months after 
the cause of action alleged therein accrued. An informal complaint was 
filed with the Department, in PACA Docket No. 2-3552, on February 11, 
1974, which is within nine months after the cause of action alleged 
therein accrued. 


CONCLUSIONS 


This consolidated proceeding raises no issue as to the quality or condi- 
tion of produce shipped. The record, further, reveals no dispute as to the 
dollar amounts involved. During the months of May and June, com- 
plainant remitted to respondent the sum of $6,956.25 which had not 
been collected from the buyer, Kustom Kut Potato Co. With respect to 
one shipment, on June 26, 1973, complainant neither collected the 
Kustom Kut portion, nor remitted to respondent the $762.90 due. With 
respect to two subsequent shipments it is stipulated that complainant 
made overpayment in the amount of $540, which complainant seeks to 
recover, and which respondent seeks to offset against the amount due 
for the June 26, 1973 transaction with Kustom Kut. Whether or not 
complainant may recover the money advanced and overpaid to respond- 
ent depends on its relationship to respondent. 


Respondent argues, alternatively, that complainant was a direct pur- 
chaser, or an agent for Kustom Kut, but that if complainant is deemed 
an agent for respondent, complainant’s prayer for relief must be denied 
because its acts went beyond the scope of agency authority. With respect 
to the latter argument, respondent claims complainant violated its 
policy of making sales only to buyers with a three X “Blue Book” rating.' 


1. The “Blue Book” is a widely used fruit and vegetable industry credit reference published 
by the Produce Reporting Company, Wheaton, Illinois. 
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Complainant asserts that it was respondent’s broker-agent; that sales 
to Kustom Kut and other non-three X rated buyers were made with re- 
spondent’s approval, and that advances to respondent on sales to 
Kustom Kut were made at respondent’s request. The evidence, we 
believe, supports complainant’s contentions. 


The record overwhelmingly establishes that complainant was a 
broker-agent for respondent. The details of each transaction were ar- 
ranged by telephone. Hearing exhibits include a broker’s memorandum 
of sale for each transaction on which money was advanced, bearing the 
captions: “Sold to Kustom Kut,” and “Sold for account of: Salinas Let- 
tuce Farmers Coop.” Each memorandum further indicated: “we collect 
and remit for shippers’ convenience.” Respondent’s invoices to com- 
plainant showed: “Agent: Tom Lange Company.” Mr. Leland Rianda, re- 
spondent’s general manager, testified that complainant was respond- 
ent’s broker, but denied an agency relationship. Mr. Emery Fournier, re- 
spondent’s sales manager, testified that “we do not have brokers,” but 
later indicated “we had one agency, that was Tom Lange Company in 
Oklahoma City.” Based on both the documentary evidence, and upon ad- 
missions by respondent’s witnesses, it must be concluded that complain- 
ant’s view of the relationship between the parties is the appropriate 
view. Complainant’s attempt to recover from Kustom Kut in an action 
brought in a Oklahoma State Court, without pleading its agency rela- 
tionship with respondent, and without formal notice to respondent, does 
not necessarily negate this conclusion. Cf. Sunset-Sternau Food Co. v. 
Bonzi, 36 Cal. Rptr. 741, 748 (Cal. Supreme Court, 1964). This action 
was not inconsistent with complainant’s authority to collect on behalf of 
the respondent, and no prejudice to respondent is shown resulting from 
the state litigation. 


The question remains, however, whether complainant is entitled to 
reimbursement of advances paid on sales to Kustom Kut. The “well 
established agency rules” on this matter vary with the circumstances. In 
State of Ohio v. Metropolitan Life Insurance Co., 36 F. Supp. 457 (N.D. 
Ohio 1940), aff'd. per curiam 127 F.2d 297 (6th Cir., 1942), cert. den. 
317 U.S. 650, the court stated: 


“Where an agent makes voluntary advancements to its principal for the benefit of a 
third person the agent is not entitled to reimbursement from its principal, and if he 
makes remittance to his principal for his own benefit and becomes a volunteer there 
can be no recovery.” (36 F. Supp. 465). 


On the other hand, state courts in other circumstances have applied a 
different rule: 
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“It is an established rule of law that a broker or an agent is entitled to reimburse- 
ment from its principal for the amount of expenditures or losses resulting approx- 
imately or necessarily from the good faith execution of the principal’s contract.” 
(citations omitted). First National Bank v. Hentz & Co., Inc., 498 S.W.2d 478, 482 
(Texas 1973). 


“It is a well established rule of agency that, in the absent of stipulation to the con- 
trary, an agent is entitled to indemnity against the consequences of its proper act in 
the execution of his agency or in pursuance of the authority confirmed upon him. 
... If an agent, in anticipation of the receipt of the amount of sales for his principal, 
remits such amount and the purchasers failed to pay, it is not the loss of the agent, 
but of the principal.” (citations omitted). Avery Co. v. Herriot-Carithers Co., 143 
N.E. 304, 307 (Indiana 1924). 


It is apparent that complainant’s right to recovery of the advances 
depends on whether or not it exceeded its scope of agency authority. 


While we have no reason to doubt that respondent had a policy of sell- 
ing only to buyers with a three X “Blue Book” rating, this policy was 
never reduced to writing in any form, and it is doubtful that it was ever 
communicated to complainant. In any case, respondent apparently ap- 
proved of the sales to Kustom Kut, and two other lower rated buyers. 
Respondent was aware of the identity of the buyer in each instance prior 
to shipment, and, in fact, effected delivery to the buyers. No written ob- 
jection to the sales appears in the record. Respondent’s sales manager, in 
fact, testified that “we changed the policy for Tom Lange, Inc., 
Oklahoma City.” 


It is also apparent from the record that both parties knew of Kustom 
Kut’s “slow pay” reputation, and, because of resultant delayed remit- 
tances in the past, respondent requested complainant to pay within 
thirty days whether or not the sales price had been collected from the 
buyer. In these circumstances, complainant’s failure to specifically in- 
dicate on each check that the payments were an “advance” is insufficient 
to deny recovery. While respondent claims it approved of the sales to 
Kustom Kut only on complainant’s representation that complainant had 
an assignment giving it “first call” on Kustom Kut’s assets in the event 
of insolvency or bankruptcy, the effectiveness of such assignment would 
be contingent, in any case, on the existance of assets. Respondent admits 
it never asked to see a copy of the assignment. The record furthermore 
reveals no guarantee by Tom Lange Company on the Kustom Kut ac- 
count. 


From the record, it must be concluded that the actions of Tom Lange 
Co., were well within the scope of express or implied authority conferred 
upon it by vespondent. There is no evidence in the record that complain- 
ant was aware, or should have been aware, of any financial debility on 
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the part of Kustom Kut other than its history of slow pay, and the Blue 
Book rating, of which both parties were aware. Imputed or actual 
knowledge of such extraordinary financial debility precluded the return 
of advances made in Mission Shipper’s Inc. v. Edward Milton Hall d/b/a 
Dixie Brokerage Co., 32 A.D. 1376 (1973); on reconsideration, 32 A.D. 
1849 (1973); aff'd sub. nom. E. M. Hall v. Mission Shipper’s, Civil No. 
C-73-509 (W.D. Tenn, Feb. 10, 1975), 34 A.D. 433 (1975). 


“It is generally accepted that an agent must exercise ordinary and rea- 
sonable care, skill and diligence in the performance of his duties and if 
he negligently fails to do so he is liable to his principal for the resultant 
damages. He does not, however, insure the success of the undertaking or 
guarantee against mistakes or errors of judgment.” United Fruit & Pro- 
duce Co. v. Western Packing Co., 22 A.D. 828, 832-833 (1963). The 
evidence in this proceeding shows no breach of duty by the complainant 
to respondent. Respondent, therefore, is liable to complainant for the ad- 
vances made, in the amount of $6,956.25, and for a subsequent over- 
payment in the amount of $540, a total of $7,496.25. Respondent’s 
failure to pay this amount is a violation of section 2 of the Act for which 
reparation should be awarded with interest. 


Consistent with the above conclusions, respondent’s counterclaim, in 
the amount of $762.90, should be dismissed. 


Complainant, as the prevailing party, is entitled to an award of fees 
and expenses. We find that complainant incurred reasonable fees and ex- 
penses in the amount of $2,282.77, in connection with the oral hearing. 
An award, therefore, in that amount should be made. 


ORDER 


Within thirty days from the date of this order, respondent shall pay to 
complainant, as reparation, $7,496.25, with interest thereon at the rate 
of 8 percent per annum from September 1, 1973, until paid; and further 
reparation in the amount of $2,282.77, as fees and expenses, with in- 
terest thereon at the rate of 8 percent per annum from the date of this 
order, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 17,066) 


RUBY ROBINSON CoO., INC. v. PROCACCI BROS. SALES CoRP. PACA Docket 
No. 2-3706. Decided April 5, 1976. 


F.o.b. transaction — potatoes — Contract terms — size and grade — Rejection — 
untimely and without reasonable cause — Diversion and reconsignment — resale 
in good faith — Damages — measure of — Reparation 


Where respondent’s untimely rejection of the potatoes in issue constituted acceptance 
thereof and its subsequent refusal to take possession of said produce constituted rejec- 
tion without reasonable cause, respondent is liable to complainant for the difference 
between the delivered contract price and the gross proceeds of resale, plus incidental 
damages, for a total due and owing complainant in the amount of $1,499.74 for which 
reparation is awarded with interest. 


Complainant pro se. 
Respondent pro se. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks reparation against re- 
spondent in the amount of $1,499.74 in connection with a transaction in 
interstate commerce involving a carload of potatoes. 


A copy of the report of investigation prepared by the Department was 
served upon the parties. A copy of the formal complaint was served upon 
respondent, which filed an answer thereto denying liability to complain- 
ant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable to this proceeding. Un- 
der this procedure, the verified pleadings of the parties are considered a 
part of the evidence in the case, as is the Department’s report of in- 
vestigation. In addition, and as further evidence in the case, complain- 
ant filed an opening statement, and respondent filed an answering state- 
ment, and complainant filed a statement in reply. Neither party filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant, Ruby Robinson Co., Inc., is a corporation whose ad- 
dress is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent, Procacci Bros. Sales Corp., is a corporation whose ad- 
dress is 3655 South Lawrence Street, Philadelphia, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed under 
the Act. 


3. On or about July 30, 1974, in the course of interstate commerce, 
complainant sold to respondent 800 100-pound sacks of Oregon Norgold 
potatoes, U.S. No. 1 grade, size A, approximately 35 to 40 percent of 8- 
ounce or larger, at an agreed price of $7.15 per sack, f.o.b. shipping 
point in the State of Oregon. 


4. On July 31, 1974, and pursuant to the contract set forth above, 
complainant diverted car SPFE 453028, containing 700 100-pound 
sacks of Royal Pak Brand of potatoes and 100 100-pound sacks of Blue 
Ribbon Brand potatoes from Hermiston, Oregon, to respondent at 
Philadelphia, Pennsylvania. The potatoes in this car had been certified 
as Norgold potatoes, U.S. No. 1 grade, size A, 2-inch minimum, after a 
Federal-State inspection at Hermiston which was begun on July 30 at 
1:00 p.m. and was concluded on July 31 at 12:30 p.m. 


5. Car SPFE 453028 arrived in Philadelphia on the morning of 
August 7, 1974, where the potatoes contained therein were Federally in- 
spected at 1:30 p.m. on that same date, upon the application of respond- 
ent. The results of that inspection, in material part, are as follows: 


Size: Royal Pak Brand: Generally 2 inches in diameter or 4 to 12 ounces, with 40% 
or more 6 ounces or larger in weight and including from 20 to 35%, average 
25%, 8 ounces and larger. 


Blue Ribbon Brand: Generally 2 inches in diameter or 4 to 14 ounces, with 
40% or more 6 ounces or larger in weight and including from 35 to 63%, 
average 45%, 8 ounces or larger. 


Grade: Each lot: U.S. No. 1, Size A, 2-inch or 4-ounce minimum. 


Remarks: Inspection and certificate restricted to product and lading in upper 3 
layers of load. Percentage of potatoes 8 ounces and larger reported at 
specific request of applicant. 


6. Respondent, on August 7 and August 8, complained orally to com- 
plainant regarding the size of the potatoes in the car. At 1:09 p.m. on 
August 8, respondent wired complainant as follows: 
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WE ORDERED 40 PERCENT 8 OUNCE AND LARGER POTATOES. YOU 
SHIPPED ROYAL PAK AVERAGE 25 PERCENT 8 OUNCE OR LARGER BLUE 
RIBBON AVERAGE 45 PERCENT 8 OUNCE OR LARGER PER GOVERNMENT 
INSPECTION. PLEASE ADVISE IMMEDIATELY BY RETURN WIRE DISPOSI- 
TION OF CAR. 


Complainant’s reply, at 4:18 p.m. on August 8, was as follows: 


REFERENCE YOUR WIRE... WE DID NOT SELL YOU CAR 40 PERCENT 8 
OUNCE AND LARGER SOLD YOU APPROXIMATELY 35-40 PERCENT 8 
OUNCE AND LARGER. CAR PLACED 8:00 A.M. AUGUST 7... USDA INSPEC- 
TION MADE AUGUST 7 1:30 P.M. ... PACA REGULATIONS REQUIRE SELLER 
BE NOTIFIED RESULTS INSPECTION WITHIN 2 HOURS AFTER RESULTS OF 
INSPECTION REPORTED TO BUYER. IF NOT REPORTED WITHIN 2 HOURS 
YOU AUTOMATICALLY ACCEPTED CAR. THEREFORE, WE NOT AC- 
CEPTING YOUR REJECTION. EXPECTING PAYMENT IN FULL. 


7. Complainant diverted car SPFE 453028 to Everett, Massachusetts, 
where the consignee, Community Suffolk, Inc. had the potatoes in the 
car Federally inspected at 8:45 a.m. on August 26, 1974. The results of 


that inspection, in relevant, part, as follows: 


Size: Each lot: Generally 2 inches in diameter or 4 to 16 ounces, with 40% or more 6 
ounces or larger in weight. Undersize within tolerance. 


Royal Pak lot: Range 34 to 50%, average 42%, 8 ounces or larger in weight. 


Blue Ribbon lot: Range 22 to 48%, average 35%, 8 ounces or larger in 
weight. 


Grade: Each lot: U.S. No. 1, Size A, 2-inch or 4 ounces minimum. 


Remarks: Inspection and certificate restricted to product in upper 3 layers of load. 
Percentage of potatoes 8 ounces or larger reported at applicant’s request. 


8. Gross proceeds realized from the resale of this load to Community 
Suffolk, Inc. amounted to $7,103.81. After deducting freight charges of 
$2,703.81, and demurrage, reconsignment, and detention charges of 


$179.74, complainant received a net payment of $4,220.26. 


9. The formal complaint was filed on March 18, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The initial issue presented for decision herein has to do with the size of 
the potatoes sold by complainant to respondent. Respondent alleges that 
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complainant warranted the potatoes to be 40 percent 8 ounces or larger, 
while complainant avers that the warranty was for potatoes, approx- 
imately 35-40 percent 8 ounces or larger. 


Aside from respondent’s allegation concerning its version of the war- 
ranty, there is nothing in the record to sustain its position. While a con- 
firmation and an invoice were prepared by complainant in connection 
with this transaction, respondent denies receiving the confirmation. 
However, neither the confirmation nor the invoice are probative of the 
issue, since neither contains any reference to 8-ounce potatoes. 


We conclude, on the record before us, that there is insufficient 
evidence to establish that complainant warranted that the potatoes in- 
volved herein would be 40 percent 8 ounces or larger, as alleged by re- 
spondent. However, complainant has admitted that it warranted that 
the load would contain approximately 35-40 percent 8 ounces or larger. 
Accordingly, and on the basis of this admission, we conclude that this is 
the only express warranty as to size that has been substantiated in con- 
nection with this transaction. 


The next issue is whether this express warranty was breached by com- 
plainant. On the basis of the inspection made of the potatoes at Phila- 
delphia on August 7 (Finding of Fact No. 5), the answer would appear to 
be in the affirmative. However, on the basis of the inspection made on 
August 26 in Everett, Massachusetts, the answer would appear to be in 
the negative. Since both of these inspections were limited to the upper 
three layers of the load, and since neither was an appeal inspection, the 
results tend to be offsetting as to their evidentiary effect. Accordingly, 
and on the record before us, we conclude that no breach of the express 
warranty as to the size of these potatoes has been established. 


While respondent takes the position that it rejected the shipment on 
August 8, the fact remains that such rejection was not made within the 
time provided in the regulations (7 CFR 46.2(bb)\(1) and (cc)(2)). Ac- 
cordingly, respondent is deemed to have accepted the goods, pursuant to 
the regulations, 7 CFR 46.2(dd\3). Respondent’s subsequent refusal to 
take possession of the potatoes, after acceptance, constituted a rejection 
without reasonable cause within the meaning and in violation of section 
2 of the Act. San Pat Vegetable Company, Inc. v. Sid Kyman, 5 A.D. 483 
(1946). 


The Uniform Commercial Code, section 2-703, provides that where a 
buyer wrongfully rejects the goods purchased, the aggrieved seller may, 
among other things, resell and recover damages as provided in section 
2-706 of the Code. Section 2-706 provides, in relevant part, that where 
the resale is made in good faith and in a commercially reasonable man- 
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ner, the seller may recover the difference between the resale price and 
the contract price, together with any incidental damages. “Incidental 
damages” to the aggrieved seller are defined as including any commer- 
cially reasonable charges, expenses and commissions incurred in connec- 
tion with resale. Uniform Commercial Code, section 2-710. 


From the record before us, it appears that the resale made by com- 
plainant was made in good faith and in a commercially reasonable 
manner, resulting in gross delivered proceeds of $7,103.81. The dif- 
ference between this figure and the delivered contract price, $8,423.81, 
is $1,320, which figure represents a part of complainant’s damages. The 
remainder of complainant’s damages, “incidental” in nature, amount to 
$179.74, representing reconsignment and demurrage charges. Com- 
plainant’s damages of $1,320 and its incidental damages of $179.74 
total $1,499.74. Reparation in this amount should be awarded to com- 
plainant against respondent, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,499.74, with interest thereon at the rate 
of 8 percent per annum from September 1, 1974, until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,067) 


LOUIS CARIC & SONS v. GARDEN FRESH MARKETS, INC. and/or MAURE 
SOLT COMPANY. PACA Docket No. 2-3835. Decided April 6, 1975. 


Agent — payment to absent authority of to collect — Agency — scope and 

authority determination — Memorandum of sale — absence of with respect to 

sales in issue — Payment inquiry — made to agent, not to principal — Agreed 
purchase price — failure to pay — Reparation 


Where respondent’s payment to the agent did not constitute payment to complainant, the 
principal, respondent Garden Fresh is liable to complainant for the agreed purchase 
price of the produce in issue in the amount of $3,382.50 for which reparation is 
awarded complainant against respondent Garden Fresh. The complaint as to respond- 


ent Maure Solt Co. is dismissed. 
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Nickolas J. Dibiaso, Fresno, CA, for complainant. 
Daniel L. Louchery, Clarksburg, WV, for respondents. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent Garden Fresh Markets, Inc. in the amount of 
$3,382.50 in connection with transactions involving two lots of grapes 
in interstate commerce. Complainant has pleaded, in the alternative, 
that if respondent Garden Fresh Markets, Inc. is found to be not liable to 
complainant in connection with these two transactions, that reparation 
be awarded against respondent Maure Solt Company. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each of the respondents. Respondent Garden Fresh Mar- 
kets, Inc. filed an answer, denying liability to complainant. Respondent 
Maure Solt Company filed no answer, and therefore is deemed to be in 
default. 


Although the amount claimed as damages herein exceeds $3,000, oral 
hearing was waived by the parties. Accordingly, the shortened pro- 
cedure set forth in the Rules of Practice, 7 CFR 47.20, is applicable. Pur- 
suant to this procedure, complainant filed an opening statement, re- 
spondent Garden Fresh Markets, Inc. filed an answering statement, and 
complainant filed a statement in reply. Complainant also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Caric, Sr., Steve 
Caric, and Louis J. Caric, doing business as Louis Caric & Sons, whose 
address is Route 1, Box 360, Delano, California. 


2. Respondent Garden Fresh Markets, Inc. (hereinafter referred to as 
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Garden Fresh) is a corporation whose address is P.O. Box 1604, Clarks- 
burg, West Virginia. Respondent Maure Solt Company (hereinafter re- 
ferred to as Solt) is a partnership composed of Maure Solt, Vera M. Solt, 
and Donald C. Solt, whose address is 131 West Street, Fallbrook, 
California. At the time of the transactions involved herein, each of the 
respondents was licensed under the Act. 


3. On each of the dates of November 13, 1974, and November 18, 
1974, and in the course of interstate commerce, complainant sold to 
Garden Fresh a lot of grapes, at agreed contract prices totaling 
$3,382.50 for the two lots, terms f.o.b. shipping point in the State of 
California. The contracts were negotiated by a broker, respondent Solt. 


4. On November 13 and November 18, 1974, and pursuant to the 
foregoing contract, complainant shipped from loading points in the 
State of California to respondent Garden Fresh at Clarksburg, West 
Virginia, grapes meeting contract requirements. The two lots of grapes, 
upon arrival at Clarksburg, were received and accepted by Garden 
Fresh. 


5. Both complainant and Solt invoiced Garden Fresh for the grapes, 
with the two invoices on each lot being received by Garden Fresh before 
any payment had been made therefor. At this point Garden Fresh 
through its employee, Guy Caputo, telephoned Maure Solt and asked 
Solt whom Garden Fresh should pay. Maure Solt replied that payment 
for the two shipments should be made to Solt. Garden Fresh acted on 
this advice and paid Solt the total of the f.o.b. contract prices. 


6. No payment has been received by complainant in connection with 
these shipments. 


7. The formal complaint was filed on May 27, 1975, which was within 
nine months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that Garden Fresh purchased, received and accepted 
the grapes involved in these two transactions. Garden Fresh denies that 
it is indebted to complainant for the fruit, however, on the ground that 
payment in full was made to Solt as complainant’s agent. 


The record discloses that on at least four other prior occasions, when 
Solt had acted as broker in arranging sales by complainant to Garden 
Fresh, Solt had been expressly authorized by complainant to collect and 
remit from Garden Fresh, and had done so. On these prior occasions, 
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however, Solt had issued memorandums of sale, stating that it would in- 
voice, collect and remit on all these sales. Complainant admits that as to 
these prior sales, Solt’s statement as to its authority to invoice, collect 
and remit was correct. 


On some date prior to November 13, 1974, complainant, according to 
the evidence, became concerned with Solt’s financial standing. Com- 
plainant partner Steve Caric then telephoned Maure Solt and informed 
Solt that it (Solt) no longer had authority to collect on its sales of com- 
plainant’s products. Instead, Solt was informed that in future sales made 
by Solt of complainant’s products, complainant would invoice the pur- 
chaser direct, collecting the proceeds from such sales and remitting to 
Solt such sales commissions as were due. According to complainant’s 
evidence, Solt agreed to this arrangement. 


In the two transactions involved in this case, and in contrast to the 
prior transactions, Solt issued no memorandums of sale. On the two in- 
voices which Solt sent to Garden Fresh, there were no representations 
that Solt was authorized to collect and remit. Furthermore, there were 
no instructions on these invoices as to whom payment should be made. 
On the other hand, complainant’s invoices on these sales, sent to Garden 
Fresh, stated with respect to payment: “Payment due 10 days after 
receiving delivery. Please remit copy of invoice with payment.” Garden 
Fresh was admittedly unsure as to whom payment should be made. It 
thereafter inquired of Solt with respect to the matter and subsequently 
and in reliance on Solt’s instructions, made full payment to Solt. 


Garden Fresh defends its action in making payment to Solt on the 
ground that apparent authority was vested in Solt by complainant as 
principal, in that this had been the usual practice in prior dealings be- 
tween the parties. But as complainant points out in its brief, and as 
Garden Fresh admits in its answering statement, the receipt by Garden 
Fresh of invoices from both complainant and Solt on each of these ship- 
ments raised a doubt in the mind of Garden Fresh as to whom payment 
should be made and caused Garden Fresh to make an inquiry for the ex- 
press purpose of resolving this doubt and to determine if the prior pay- 
ment practice was still in effect. The inquiry by Garden Fresh, however, 
was not made to the principal, complainant here, but to the agent, Solt. 
It is well settled, however, that it is the acts and conduct of the principal 
and not those of the agent, that must be relied on to show an agency and 
the scope and authority of such agency. Nash-DeCamp Company v. S. 
Albertson Company, Inc., 13 A.D. 283 (1954). In this connection we can 
find no acts or conduct on the part of complainant that would have led 
Garden Fresh to the conclusion that Solt was authorized to collect on 
complainant’s behalf for these two shipments. In fact, and to the con- 
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trary, complainant’s invoices to Garden Fresh indicated that it expected 
to receive payment for these shipments directly from Garden Fresh. 


As brought out in complainant’s brief, citing Pasco County Peach 
Assn v. J. F. Solley & Co., Inc., 146 F.2d 880 (1945), when one deals 
with or through an agent, he assumes all the risk of lack of authority in 
the agent. He is not at liberty to assume that the agent has proper 
authority, but must exercise any diligence necessary to ascertain that 
such authority actually resides in the agent. This is particularly true 
when, as here, circumstances are present that operate as notice that the 
agent’s scope of authority may be limited. Accordingly, had Garden 
Fresh been more diligent in its efforts to discover the scope of Solt’s 
authority, it may well have discovered that Solt was not empowered to 
make collections on behalf of complainant in regard to these sales. Pay- 
ment to Solt, therefore, did not constitute payment to complainant. 


Having received and accepted the goods, Garden Fresh became liable 
to complainant for the agreed purchase price thereof, or $3,382.50. The 
failure of Garden Fresh to pay this sum to complainant is in violation of 
section 2 of the Act, for which reparation should be awarded, with in- 
terest. 


Complainant has asked for an award of reparation against Solt, in the 
event Garden Fresh was found to be not liable. Since we have found 
liability on the part of Garden Fresh, it follows that the complaint as to 
Solt should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Garden Fresh 
Markets, Inc. shall pay to complainant, as reparation, $3,382.50, with 
interest thereon at the rate of 8% per annum from January 1, 1975, un- 
til paid. 


The complaint as to respondent Maure Solt Company is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 17,068) 


FRUIT DISTRUBITING CORPORATION v. SCANIO PRODUCE COMPANY, INC. 
and/or S. CORTELLO, INC. PACA Docket No. 2-3769. Decided April 
15, 1976. 


F.o.b. transaction — Suitable shipping condition — failure to prove breach of 
warranty of — Reparation 


Where respondent Scanio Produce Company accepted the fruits in issue herein, and failed 
to sustain its burden of proving breach of contract by complainant with resulting 
damages to respondent Scanio Produce Company, said respondent is liable to com- 
plainant for the balance due thereon in the amount of $2,623.82 for which ‘eparation 
is awarded. The complaint against respondent S. Cortello, Inc., is dismissed. 


Complainant pro se. 
Richard Wallace, Dallas, TX, for respondent Scanio Produce Company, Inc. 
Roy Price, Metairie, LA, for respondent S. Cortello, Inc. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against respondent Scanio Produce Company, Inc. in the amount of 
$2,623.82 in connection with a transaction involving a truckload of 
mixed fruit in interstate commerce. Complainant has pleaded, in the 
alternative, that if respondent Scanio Produce Company, Inc. is found to 
be not liable to complainant in connection with this transaction, that 
reparation be awarded against respondent S. Cortello, Inc. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was also 
served upon each of the respondents. Each of the respondents filed an 
answer to the formal complaint, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint does 
not exceed $3,000, the shortened procedure set forth in section 47.20 of 
the Rules of Practice (7 CFR 47.20) is applicable. Pursuant to this pro- 
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cedure, complainant was given the opportunity to file an opening state- 
ment but did not do so. Though given the opportunity, neither respond- 
ent filed an answering statement. Respondent S. Cortello, Inc. filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Fruit Distributing Corporation, is a corporation 
whose address is 746 South Central Avenue, Los Angeles, California. 


2. Respondent Scanio Produce Company, Inc., hereinafter referred to 
as Scanio, is a corporation whose address is 1315 Fourth Street, West- 
wego, Louisiana. Respondent S. Cortello, Inc., hereinafter referred to as 
Cortello, is a corporation whose address is 910 South Pearl Expressway, 
Dallas, Texas. At the time of the transaction involved herein, each of the 
respondents was licensed under the Act. 


3. On or about June 6, 1974, in the course of interstate commerce, 
complainant sold to Scanio a truckload of mixed fruit, of the kinds, in 
the quantities, and at the prices set forth below, f.o.b. shipping point in 
the State of California: 


Cartons Product Price Cooling Total 
144 Cherries $10.00 $.25 $ 1,476.00 
216 Plums (3x4x5) 6.00 .20 1,339.20 
216 Plums (4x4) 7.00 .20 1,555.20 
188 Peaches 6.50 15 1,250.20 

30 Apricots 7.50 15 229.50 
50 Nectarines 7.00 15 357.50 
$ 6,207.60 


4. The contract between the parties was negotiated by Cortello, who 
issued a Confirmation of Sale, No. 9683, in connection with the transac- 
tion. 


5. On or about June 7, 1974, and pursuant to the contract set forth in 
Finding of Fact No. 3, complainant shipped from loading point in the 
State of California to Scanio in the State of Louisiana one truckload of 
mixed fruits, of the kinds and in the quantities required by the contract 
terms, with the exception of a shortage of two cartons of nectarines and 
an overage of one carton of peaches. 


6. The shipment arrived at contract destination, Westwego, Loui- 
siana, on June 11, 1974, where a Federal inspection, for condition only, 
was made of the 48 cartons of nectarines, and of 72 cartons of the cher- 
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ries, and of 216 cartons of plums. As a result of this inspection the 
following conditions were noted on thé inspection certificate: 


Cherries: Decay in most samples 2 of 1% to 4%, some 6%, Average 2% Blue Mold 
Rot in various stages, mostly well advanced. 


Nectarines: Average 4% soft and bruised. 1% decay. 


Plums: Damage by light to dark brown skin discoloration, occurring as bands or 
numerous irregularly shaped areas in most samples 5 to 21%, some none, 
average 12%, scattered throughout pack. No decay. 


7. Scanio, on June 11, complained to Cortello about the condition of 
the cherries and plums on their arrival in Louisiana. Cortello, also on 
June 11, telephoned complainant and relayed Scanio’s complaint. 


8. Scanio has paid complainant $3,583.78 in connection with this 
transaction. 


9. The formal complaint was filed on February 28, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The purchase, receipt and acceptance by Scanio of the truckload of 
fruit involved herein is not in dispute. There likewise is no dispute re- 
garding Scanio’s complaint to Cortello regarding the condition of the 
plums and cherries on arrival of the load at Westwego, Louisiana, on 
June 11, 1974, and the subsequent communication of this complaint to 
complainant by Cortello, also on June 11. There is a dispute, however, 
over the agreement, if any, which was reached in the course of Cortello’s 
telephone conversation with complainant, at the time that Scanio’s 
complaint on the cherries and plums was being relayed. 


It is complainant’s contention that it answered Scanio’s complaint by 
agreeing to a reduction of 50 cents per carton in the f.o.b. contract prices 
of the cherries and plums. On the other hand, Cortello, who acted as 
broker herein, takes the position that complainant agreed to furnish full 
protection to Scanio on the cherries and plums, as the result of the com- 
plaint. For its part, however, Scanio claims that the original contract of 
sale covering all the fruit was amended, to provide for a sale of the cher- 
ries and plums on consignment by Scanio. 


Taking first the position of Scanio regarding the claimed consignment, 
we find it is not supported by the evidence. Scanio, for example, never 
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communicated directly with complainant, as far as the record shows, but 
dealt through Cortello. If a consignment was negotiated, then, it would 
have been through Cortello. But Cortello, in effect, denies that such was 
the gist of his talks, either with complainant or Scanio, since Cortello 
states that a protection agreement was made. As for complainant’s claim 
that an allowance of 50 cents per carton was agreed to, this also is not 
supported by the evidence. At most, complainant may have made an of- 
fer of au allowance, but there is no showing that it was accepted, either 
by Cortello or Scanio. In fact, complainant itself tacitly admits that 
there was no acceptance of its alleged offer of an allowance, by suing for 
the full f.o.b. contract price in the complaint. 


This leaves the broker’s claim, that a protection agreement was 
negotiated between complainant and Scanio by the broker on June 11. 
Since this claim is contrary to the views asserted by both complainant 
and Scanio, respondent Cortello is put to its proof concerning the protec- 
tion agreement which it allegedly negotiated. In this connection, and 
apart from Cortello’s statement concerning the alleged protection 
agreement, there is a copy of a “Supplementary Confirmation” in the 
record (Report of Investigation, Exhibit No. 4, page 9). This document, 
dated June 12, 1974, and addressed to complainant on Cortello’s letter- 
head, indicates that a telephone conversation was held with complainant 
at 6:00 p.m. on June 11 concerning the transaction of June 6, and that 
the confirmation No. 9683 (see Finding of Fact No. 4) was amended. The 
amendment is indicated by cryptic handwritten notations on the con- 
firmation, as follows: “Cherries... Plums. . . Prot. Inspec, will follow”. 


Complainant attacks the validity of the broker’s claim by stating that 
it was informed on June 11 by the broker that the Federal inspection of 
that date, which was the basis of Scanio’s complaint, covered all the 
cherries and plums, rather than one-half of each commodity as revealed 
by the certificate of inspection. Complainant’s statement, contained in a 
letter to the Department and dated August 16, 1974, (Report of In- 
vestigation, Exhibit No. 1, page 1), is not denied nor rebutted by the 
broker, Cortello. Furthermore, some doubt is raised as to whether such 
“Supplementary Confirmation” was mailed to and received by complain- 
ant or Scanio, since no copy of this document was found in Scanio’s 
records at the time an investigation was made thereof by the Depart- 
ment on August 2, 1974. (Report of Investigation, Exhibit No. 4, page 2). 
On the whole, and considering the record in its entirety, we conclude 
that the evidence is insufficient to establish that a protection agreement 
was contemplated by complainant and Scanio, or negotiated by Crotello. 


Having accepted the shipment, Scanio is liable to complainant for the 
total of the f.o.b. purchase prices set forth in Finding of Fact No. 3, or 
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$6,207.60, less provable damages sustained by Scanio as the result of 
any breach of warranty on the part of complainant. B. G. Anderson Co., 
Inc. v. Comunale, 25 A.D. 228 (1966). The burden of proving both the 
breach and the damages resulting therefrom, by a proponderance of the 
evidence, rests upon Scanio. Moritz v. Tannous, 21 A.D. 158 (1962). 


The goods involved herein were sold to Scanio, with no express war- 
ranty as to quality or grade being given by complainant. Under the f.o.b. 
terms of the contract, however, there was an implied warranty that the 
produce would be in suitable shipping condition at the time it was billed 
to Scanio. See section 46.43(i) of the Department’s regulations, 7 CFR 
46.43(i). “Suitable shipping condition”, as defined in the regulations, 
means that the commodity, at time of billing, is in a condition which, if 
the shipment is handled under normal transportation service and condi- 
tions, will assure delivery without abnormal deterioration at the con- 
tract destination agreed upon between the parties. 7 CFR 47.46(j). 


It appears that the transporation services and conditions involved in 
the handling of this shipment were normal. Accordingly, we conclude 
that the warranty is applicable. We further conclude, however, that the 
evidence is not sufficient to sustain a finding that the warranty was 
breached, in that the condition of both the plums and cherries, as 
evidenced by the Federal inspection made at Westwego, Louisiana, on 
June 11, averaged within the tolerances permitted under the United 
States Standards for plums (7 CFR 51.1520 et seq.) and cherries (7 CFR 
51.2464 et seq.). 


The total owed by Scanio for this shipment, as we have said earlier, is 
$6,207.60. Scanio has paid complainant $3,583.78 in connection with 
this transaction, leaving a balance due and owing from this respondent 
of $2,623.82. Scanio’s failure to pay this amount to complainant is in 
violation of section 2 of the Act, for which reparation should be awarded 
to complainant against Scanio, with interest. 


On the record before us, we can find no breach of contractual duty or 
any violation of section 2 of the Act by Cortello. We conclude, therefore, 
that the complaint as to this respondent should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Scanio Produce 
Company, Inc. shall pay to complainant, as reparation, $2,623,82, with 
interest thereon at the rate of 8% per annum from July 1, 1974, until 
paid. 
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The complaint as to respondent S. Cortello, Inc. is dismissed. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLED THROUGH CIVIL ACTION & JUDGMENT 


(No. 17,069) 
VIRGINIA FRUIT SALES SERVICE, INC. v. CUSTOM PACKING LTD. PACA 


Docket No. 2-4108. In order issued April 2, 1976, by Donald A. 
Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 17,070) 

BATEMAN Co., INC. v. DECON PRODUCE Co., INc. PACA Docket No. 
2-3968. In order issued April 15, 1976, by Donald A. Campbell, 
Judicial Officer. 

(No. ) 
DEBRUYN PRODUCE COMPANY v. BAMA BROKERS, INC. PACA Docket No. 


2-4147. In order issued April 15, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,071) 


WEST INDIES FOOD & IMPORTING, INC. v. J. RuSSO. PACA Docket No. 
2-4004. In order issued April 15, 1976, by Donald A. Campbell, 
Judicial Officer. 
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DEFAULT ORDER — REPARATION AWARDED 


(No. 17,073) 


SEALD-SWEET SALES, INC. v. JACK HUEY, d/b/a H & M PRODUCE Com- 
PANY. PACA Docket No. 2-4126. Reparation of $875.23 with 8 per- 
cent interest from January 1, 1975, awarded complainant against 
respondent in order issued April 5, 1976, by Donald A. Campbell, 
Judicial Officer. 


(No. 17,074) 


THE R. T. FRENCH COMPANY v. ALVIE R. TRAMMEL, d/b/a OZARK POTATO 
Co. PACA Docket No. 2-4174. Reparation of $12,382.50 with 8 
percent interest from December 1, 1975, awarded complainant 
against respondent in order issued April 7, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,075) 


SIx L’S PACKING COMPANY, INC. v. TOMGIRL TOMATOE PACKING OF 
MIAMI, INc. PACA Docket No. 2-4176. Reparation of $1,912.50 
with 8 percent interest from October 1, 1975, awarded complain- 
ant against respondent in order issued April 7, 1976, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,076) 


SNOKIST GROWERS v. THE GILBERT BROKERAGE Co. PACA Docket No. 
2-4177. Reparation of $38,865.10 with 8 percent interest from 
August 1, 1975, awarded complainant against respondent in order 
issued April 7, 1976, by Donald A. Campbell, Judicial Officer. 


(No. 17,077) 


TIMBERLINE PRODUCE Co., INC. v. ALVIE R. TRAMMELL, d/b/a OZARK 
PoTATO Co. PACA Docket No. 2-475. Reparation of $2,450.00 
with 8 percent interest from December 1, 1975, awarded complain- 
ant against respondent in order issued April 7, 1976, by Donald A. 
Campbell, Judicial Officer. 
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(No. 17,078) 


B & L PRODUCE, INC. v. KELLNER FRUIT COMPANY, INC. PACA Docket 
No. 2-4180. Reparation of $70,673.70 with 8 percent interest from 
September 1, 1975, awarded complainant against respondent in 
order issued April 8, 1976, by Donald A. Campbell, Judicial Of- 


ficer. 


(No. 17,079) 


J. A. Woop Co.-VISTA, INC. v. CREST GROWERS, INC. PACA Docket No. 
2-4186. Reparation of $2,201.50 with 8 percent interest from 
November 1, 1975, awarded complainant against respondent in 
order issued April 8, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 


(No. 17,080) 


JAMES E. TATRO, d/b/a JAMES TATRO & SONS, INC. v. ALFRED T. COOPER, 
d/b/a COOPER’S PRODUCE. PACA Docket No. 2-4187. Reparation of 
$2,118.00 with 8 percent interest from April 1, 1975, awarded 
complainant against respondent in order issued April 8, 1976, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,081) 


THE WAYNE VOHLAND PRODUCE COMPANY v. MR. SPUD, INC. PACA 
Docket No. 2-4188. Reparation of $4,680.00 with 8 percent interest 
from August 1, 1975, awarded complainant against respondent in 
order issued April 8, 1976, by Donald A. Campbell, Judicial Of- 
ficer. 
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